EX LARTE OF (ATE FILED SECEIVED .-,

KraskiN, LEsse & CossoONn, LLC

ATTORNEYS AT Law MAR £ 2 2003
Washington, D.C. 20037 AFFICE OF THE SECHETARY
TELEPHONE (202) 296-8890 TELECOPIER (202) 296-3893

March 12.2003
Marlene H. Dortch. Secretary
Federal Communications Commission
445 Twelfth Street, S.W.
Washington, D.C. 20554

Re: Ex Parte in CC Docket Nos: 00-256, 96-45, 98-77, and 98-166

Dear Ms. Dortch:

On T'uesday, March 11, 2003, David Bartlett of ALLTEL Communications, Jnc., Robert
DeBroux of TDS Telecommunications Corporation, and | (collectively referred to as the ""Company
Represcntatives™) met with Christopher Libertelli, Legal Advisor to Chairman Powell.

The subject of our discussion was a proposal developed by the Company Representatives
regarding the alternative regulatory structure contemplated by the Further Notice of Proposed
Kulemaking in the above-referenced proceedings. In this regard the Company Representatives
discussed the possibility of utilizing the Commission's Part 61.39 rules as a basis to provide an
additional tariff filing option for rate of return carriers without increasing any administrative or
regulatory burdens on those small companies that currently qualify to utilize the Part 61.39rules.

"The Company representatives explained how the proposal would function and how benefits
would result for all parties: end user customers, interexchange carriers, and the non-price cap
telephone companies that are not currently qualified to utilize the Part 61.39 rules. The attached
documents were provided and referred to in the course of our discussion.

Please direct any questions regarding this to me at (202)296-9055

iqcerely, 6 M
. AN

Stephen G. Kraskin

Cc: Chistopher Libcrtelli, Esq.
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Why We Are Here

Mid-size rural ILCCs lack an intersiate
regulatory incenlive option
Small gonpanies have 0 61.32 tardl opuon
Lirge companies have CALLS
Our incentive plan benelits customers
= Addinenal elficiencies wall result in
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« Luwer uniscrsal ser ke obliganans
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How 61.39 Currently Works

61.39 se1s rates on hislorical demand and cost
- Traffic sensitive rates relargeted every two years
- 81.C rutes and carnier common line per minuie rate
fe[hﬂ__‘,tﬂed every Iwo years

+ Lligibility restricled to subset 5 carricrs with

less thun 30,000 lines
Available on a siudy area basis
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How 61.39 Evolved

61.39 otigimally imiplemenied 10 address
administrative burden of filing raflic
seusilive 1arifls for rural companies

Commission exlended rules w common line
in recogiition of “lcentive” nature of 61.39

How Our Plan Utilizes 61.39

= Oprion extended 1o all “rural” companies
 Trallig sensitive porion unchunged
« Common hine portion updated 1o comply
will MAG changes
Replaces per e recovery with 1CLS

= Mmimal universal service changes
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Why Our Rural Incentive Option
Makes Sense

Updates rules 1o comply with MAG order

Complements state incenlive plans

Pramotes increased ciliciency

Promoles new services, siuch as broud band

Improves current gplion tor all rural carriers

Requires minimal rule modilication
Warks in NECA pooling environment
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THE RURAL COMPANY TARIFF OPTION
A PROPOSAT DEVELOPLED

COLLECTIVELY BY:
ALLTEL Communications, INC.
MADISON RIVER COMMUNICATIONS, LLC
TDSTELECOM, Inc.

I. INTRODUCTION: The Rural Company Tanff Option is responsive to a need that the
Commission has identified. Implementation of the proposed option will address concerns of
rural carriers in a manner that also serves the interests of access users and rural customers.

. In response (o the Commussion’s Furthier Notice ol Proposed Rulemaking set lorth i the
Commission’s Order released November 8, 2001 m CC Docket No. 00-256, ALL'TLEL
Coonnunicatons, Inc., Madison [uver Communications, LLC., and TDS TELLICOM,
Ine. (collectively, “the Rural Carriers™ have given both independent and collecuve
constderation 1o the development of options available as allernative regulatory structures
[or rate-ol-teturn carriers that currently have no meaninglul options.

o Specilically, rural welephone companies, as defined by the Telecommunications Act ol
1996, with over 0,000 access lines, including the Rural Carriers, have no realisue
altcrnative or incentive option available 1o ratc-ol-return regulaton.
B Given the cost characterisiics ol the rural geograplice arcas served by the Rural
Carriers, it 15 nol practicable for these companies to elecl Price Caps as currently
lormutatcd.
B Under existing rules, the Rural Carriers are not permitted 1o elect the use of the
incentive regulation established in § 61.39 ol the Comumssion's Rules (o adedress
the needs ol vural companies, thenr aceess users, and their end user customers.
e The Conunission has long recognized that the disunct characteristics ol rural (clephone
companices in combination with their diversity resultin the conclusion that it 1s appropriate
to establish “a continuum ol increasingly incentive-bascd approaches which permits a
company 1o selecta plan best litting its circumstances.”™

' in the Matter of Regulatory Reform for Local Exchange Carriers Subject lo Rate ¢ Return Regulation,
CC DocketNo. 92-135. Report and Order released June 11, 1993 {the “OIR Order"), para 4



¢ The Commussion mitally auempted (o achicve this conlinuum by adopting Price Caps
[or Tuger carriers; “Optional Incentive Regulaton™ (“OIR™) for all rate-of-return loeal
exchange carriers as formerly set forth in § 61.50 ol the Commission’s Rules; and historic
cost tarilf hhing rules lor both the trallic sensitive and common line rates for companics
scrving fewer tan 50,000 Tines, as sct forth in § 61.39 of the Commission’s Rules.”

*  Unlortunately, the contmuum envisioned and desired by the Commission does not
exist. The OIR rules did not wrn out to be as uselul (o the rural rate-ol-return carriers as
both the carriers and the Commission had hoped. The availability ol QIR was
subscequently removed from the Commission’s Rules.

* The need lor the continuum of incentive regulation choice envisioned by the Commission,
however, remains, The Rural Carriers have concluded that the Commission’s existing
rules and policies, with appropriale modification and application, contain the needed
clements 1o provide the desired continuum for the Rural Carriers and other similarly
sitiated rural companies thal have no incenuve regulation choice other than the existing
price-cap plat which the Commmission has recognized and understands o be mapplicable to
their service arcas.”

+ Speatlically, the Rural Carriers proposce that the Commission adopt the “Rural Company
Tanill Option” by revising its rules (o permit all rural telephone companies the option m
cach ol their study arcas ol clecting (o utilize the § 61.39 rules 1o establish applicable access
charges.

*  The Commission has previously noted the public interest benelits that have been
produced by utilizaton ol the § 61.39 rules,” and recognized that the rules exist both 1o
promote the public interest and to provide incentives 1o local exchange carriers.”

* The Conumission has essentially recognized in ts Further Notice in the MAG
proceeding, as it has previously determined, that it 1s appropriate and necessary to expand
incentives for efficiency and innovation.

* The hmtation on the application ol § 61.39 Rules to carniers serving fewer than 50,000
access lines was established e [987:

2 “The optional application of § 61.39 to the common line rate was effectuated by the OIR Order, and
reflects the Commission’s intent to enhance the provision ofa continuum ofincentive choices to non-price
cap carriers.

3 See. ez, MAG Order, para. 86. “Rate-of-return carriers also have fewer opportunities than large price
cap carriers to achieve cost savings because of their limited size, their lumpy investment patterns, and
flueluating operating expenses.”

4 «Our own review of the rates filed pursuant to Section 61.39 . . . demonstrates the success o f these
rules.” OIR Order, para. 94.

"Collectively. these revisions to our rules governing Small and mid-size LECs were designed to assure
reasonable rates, reduce regulatory burdens and introduce (or expand) incentives for efficiency and
innovation.” In the Matter of Regulatory Reform for Local Exchange Carriers Subject t0 Rate of Return
Regulation, Order on Reconsideration, February 18, 997, at para. 11.




B Prior lo any experience with price caps or any alternative lorms of incentive
regulalion;”
B Prior to any cxperience in observing the value of the § 61.39 vules [or rural rate-
ol-return carriers;
B Prior o the Falure of QIR 10 provide a viable alternative lor carriers similarly
situated o the Rural Carriers; and
B Prior 1 the adoption ol the Telecommunications Act of 1996 which provides a
statutory delinition ol “Rural Telephone Company.™
*  The Rural Carriers note that the Commission has previously been asked (o consider
expanding the availability of the § 61.39 rules. A similar proposal was set forth by USTA in
the course ol the Commission’s 1998 Biennial Review. In response, the Commission
declined to adopt the proposal noting that this, and related access pricing Hexibility
proposals, would be hetier addressed in the Access Reform proceeding,

] Accordingly, 11 1s appropriale lor the Commission (o consider and adopt the Rural Carrier
proposal (o expand the availabiliy of the §61.39 rules to all vural (clephone companics. As
the Commission’s expericnce with the § 61.39 rules has demonstrated, the adoption ol the
Rural Company Tardl Option will serve the public interest by providing a currently
unavailable option to the Rural Carviers and sunilarly situated rural welephone companics,
[Implementation ol the Rural Company Tartll Opuon will promolc:

e Reasonable access rales;
* Reduced regulatory burden;
*  Potenual for reduced end user charges.
II. The minimal Rule changes required to implement the Rural Company Tariff Option

are consistent with both Commission policy and the Telecommunications Act of 1996.

* The availability of the § 61.39 Rules s currently hmited o local exchange carriers serving
50,000 or lewer access line ina given study arca that are described as subset 3 carriers in §
(i9.602 (e, annmual operating revenues under $40 million).

In establishing the limitation thec Commission noted that it was considering forms of alternative or
reduced regulation in separate proceedings.

" The Rural Carriers respectfully suggest that the definition of Rural Telephone Company set forth in the
Telecommunications Act provides a firm basis for revision of the limitation on the application of § 61.39.
There is no meaningful distinction among rural telephone companies, as defined by the Act, with respect to
the very concerns and carrier characteristics addressed by the availability of the § 61.39 rules.



+

The Rural Company Tarill Option may be implemented by substituting the following at
the beginnmg ol § 61.39:
§ 61.39 Optional supporting information to be submitted with letters of transmittal for
Access Tariff filings effective on or after April 1, 1989, with respect to any study area
operated by a Rural Telephone Company.
(@) Scope. This secion provides Tor an optional method [or liling lor any study
arca served by a Rural Tclephone Company as (hat term is defined in § 51.5 ol this
chapter.
* A sinilar revision is required in § 61.38 10 replace the relerence to the 50,000 line and
subset 3 imitatdon with respect to the application of'§ 61.89.

III. Additional proposed modifications to the Commission's Rules will align the operation of §
61.39 with the implementation of the MAG decision.

L

The Rural Carriers propose no clianges 1o the "Trallic Sensitive portion ol the § 61.39 tanll’
option. Under existung rules, carmiers ltling Trallic Sensiuve rades under § 61.39 base their
rates on lustorical costs and demand. For the imiuad § 61.39 anll liling, a canier uscs
actual costs and demand lor the previous calendar vear. For subscquent lilings, the carrier
nses the actual costs aurd demand lor the two previous calendar years. § 61.39 uses
regulatory lag to provide an incentive to the ILEC (o control costs and stimulate demand,
while the customers henelit lrom the sell-correcting nature of the plan. Eflicienctes gained
during the tanll period are rellected i subsequent tanfl filings.
In their review of the § 61.39 rules, the Rural Carriers noted that the implementation of
the MAG Order affects the operation of § 61.39 with respect to the common line option.
» Under the existing § 61.39 rules, end user charges are sct at the lower ol cost or
subscriber line charge (“SLCY) caps; and the remainder of the common Iine revenue
requirement s 10 be recovered through the CCL charge. The MAG rules, however, have
climmalted CCL charges except tor the small amount remaming for the Iinal SLC cap
transition; ICLS has been ereated 1o recover the residual.
» Accordingly, the § 61.39 rules should be revised to enable the electing company to
recover the residual Common Line revenue requirement through the ICLS, consistent
with the changes in the MAG order.
« The Rural Carriers offer a procedure below to accomplish this in a manner consistent
with the underlying policy intent of the Commission when it expanded the § 61.39 option
to include the CCL rate.
o i the current environment ol stagnant line growth, rural ratc-ol-return carriers should
be provided with expanded and additional incentives o control costs. The Rural Carriers
have developed a proposed mechanisim o revise § 61.39 i @ manaocer that both provides
that incentive, and benefits the customers by resciting support every (wo years based on
cllicieney gans of the previous two-year pertod.
o Speailically, the Rurad Carriers propose (o revise § 61.39 with respect Lo the
establishient ol the CCLL rate Gand 1o make consistent rule changes in § 54 and § 69 of the
Conunission’s Rules) to provide as Tollows:

B Lstablish per-line Common Line support at the historical level of costs divided

by the historical level ol access lines,

B The lormula would mitially be established by utilizing the historical period
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Commission's goals. The adoption of the proposal otherwise is limited in its impact on
existing mechanisms:
¢ Local Switching Support:  The Rural Carrier proposal does not contemplate or
require changes to the methodology by which Local Switching Support (LSS) is
calculated and recovered. This element will continue to be paid based on estimated costs
Co the year. subject to true-up. Accordingly, the proposal has no impact on the manner in
which LSS is treated under the existing rules.
* High Cost Loop Funding: The Rural Carrier proposal does not contemplate or require
any changes to the High Cost Loop Funding (HCLF). The Rural Carriers respectfully
submit that any current or subsequent consideration by the Commission regarding HCLF
should be separate and apart from the consideration of this proposal. Consideration of
any issues or proposals regarding HCLF should not be permitted to delay the expedited
adoption of the Rural Company Tariff Option and the resulting benefits of expanding the
availability of § 61.39 to all rural companies.
« NECA Pooling and Incentive Regulation: The Rural Carriers anticipate that the Rural
Company Tariff Option will work well with the NECA pooling process.
B Companies electing § 61.39 incentive regulation for Traffic Sensitive rates
would settle with the Pool based on per-minute or per special access line
settlement ratios.
B No administrative burden will result for companies electing the Rural
Company Tariff Option for Common Line. Participation in the NECA Common
Line pool would be administratively simple; these companies would simply settle
with NECA based on the per-line settlement amounts (as proposed in Section 1I1
above)
The adoption of the Rural Carrier Tariff Option will not be disruptive to other existing
policies, practices or procedures:
o All Rural Telephone Companices would be able Lo clect to apply § 61.39 rules 1o
Trallic Sensitive, Common Line, or both, by study arca in the same manner that a morce
limited subset ol rural (clephone companies are able to do today.
o As under the existing § 61.39 rules, the resctting ol rates every two years will provide
both protection to the electing rural telephone companies and benelits to IXCs.
e Inthe MAG proceeding the Commission acknowledged the concerns ol rural
elephone companies with respect to any prospective mandated incentive regulation. The
Rural Carrier proposal is optional for all rural non-price cap companies and will not impact
any rural company in a negative mauiner. The adoption of the Rural Company Tariff
Option docs not and should not impose any additional regulation or adrninistrativc
burden on rural companies currently eligible to utilize & 61.39.

'The Rural Carrier Tariff Option provides an incentive tarill filing option lor many rural
company study arcas that currently have no viable incentive option. The proposed option
is founded on existing rules and polices and results, as the Commission has contemplated,
in the expansion ol a continuum of incentives available to non-price €ap carrier.

* The Rural Carrier Tariff Option can be casily adopled and implemented without
admmistratve burden to any party. The proposed rule changes t0 expand the application
ol § 61.39 arce very straight-lorward. The remainder of the rule changes proposed by the

6



Rural Carriers address changes inan elficient manuer consistent with existing policy 10
align § 61.39 with the changes in CCL revenue requirement recovery that result [rom the
nuplementation ol the MAG Order.

V. The Commission Can Obtain Maximum Public Interest Value from the Rural
Company Tariff Option by Expedited Adoption that Enables Carriers to Elect to Use the
Option Effective July 1, 2003.

*

The Rural Carriers respectfully request that the Commission afford the Rural Company
Tariff Option expedient consideration in order to ensure that the required rule changes are
effective on a timely basis that enables rural telephone companies the opportunity to elect
to impiement this plan concurrent with the election for interstate tariffs effective July 1,
2003.

CONCLUSION

*

Adoption of the Rural Company Tarift Option will expand the availability ol a successlul
incentive plan that has proven to address the needs ol rural telephone companies in a
manner that advances the public interest. The expansion of the availabihity ol § 61.39
provides a missing clement on the Commission’s intended continuum ol meentive
regulation alternatve designed o encourage cfliciencies and reasonable rates lor both
ACCess customers ;m(l Cll(] user customers.

For an clecting company, § 61.39 provides a strong incentive (o operate elliciently during
the arill plan. As an incentive, the rural company is able to keep any additional revenucs
carned while nnder incentive regulation, As a result ol the gain in elliciencices, the aceess
customer benelits. Rate reductons wre rellected at the end of the lirst tarill perod when
the carrier liles new rates based on the two-year period sinee it last filed rates. lind users
will benelic from § 61.39 filings through lower SLC rates and/or lower universal service
(unding requirements.

When the electing company liles its new rales under § 61.39, the company uses the (wo-
yvear historical period, costs and demand, (o establish its rates for the next tarill period. As
aresult, its operating elficiencies during the initial tari{T penod translate into lower rates (o
carricrs during the second tanll period. This result provides a powerlul incentive (o
continue o operate more clliciently. "The Rural Carriers respectfully submit that the public
miterest will be well served i this strong and successful imcentive currently available to some
rural telephone companies is made available 1o all rural companies by the Commission’s
expedient adoption ol the Rural Company Tanll Opuon.



